ABSTRACT. Biodiversity offsets have emerged as one of the most prominent policy approaches to align economic development with nature protection across many jurisdictions, including the European Union. Given the increased level of scrutiny that needs to be applied when authorizing economic developments near protected Natura 2000 sites, the incorporation of onsite biodiversity offsets in project design has grown increasingly popular in some member states, such as the Netherlands and Belgium. Under this approach, the negative effects of developments are outbalanced by restoration programs that are functionally linked to the infrastructure projects. However, although taking into consideration that the positive effects of onsite restoration measures leads to more leeway for harmful project development, the EU Court of Justice has recently dismissed the latter approaches for going against the preventative underpinnings of the EU Habitats Directive. Also, the expected beneficial outcomes of the restoration efforts are uncertain and thus cannot be relied upon in an ecological assessment under Article 6(3) of the Habitats Directive. Although biodiversity offsets can still be relied upon whenever application is being made of the derogation clause under Article 6(4) of the Habitats Directive, they cannot be used as mitigation under the generic decision-making process for plans and programs liable to adversely affect Natura 2000 sites. We outline the main arguments pro and contra the stance of the EU Court of Justice with regards to the exact delineation between mitigation and compensation. The analysis is also framed in the ongoing debate on the effectiveness of the EU nature directives. Although ostensibly rigid, it is argued that the recent case-law developments are in line with the main principles underpinning biodiversity offsetting. Opening the door for biodiversity offsetting under the Habitats Directive will certainly not reverse the predicament of the EU's biodiversity. A reinforcement of the preventative approach is instrumental to avert a further biodiversity loss within the European Union, even if it will lead to additional permit refusals for unsustainable project developments.
INTRODUCTION
The concept of compensation for ecological damage or biodiversity offsetting has risen to the fore as one of the most prominent policy approaches to ensure that development with adverse ecological impacts does not lead to a net loss of nature conservation interests (Calvet et al. 2015 , Lapeyre et al. 2015 . The Business and Biodiversity Programme (BBOP) of the IUCN now defines biodiversity offsets as "measurable conservation outcomes resulting from actions designed to compensate for significant residual adverse biodiversity impacts arising from project development after appropriate prevention and mitigation measures have been taken" (BBOP 2012:13) . The goal of biodiversity offsets or compensation is to achieve no net loss and preferably a net gain of biodiversity on the ground with respect to species composition, habitat structure, ecosystem function and people's use, and cultural values associated with biodiversity. If implemented and enforced in an effective manner, it holds the promise of striking the right balance between achieving nature conservation targets and facilitating sustainable development (Hough and Robertson 2009 , Pilgrim and Bennun 2014 , Maron et al. 2015 . The core principle underpinning biodiversity offsets, and compensation and restoration more generally, is that of a "no net loss" of biodiversity and if possible, a "net gain" (BBOP 2012) .
Also within the European Union, the idea of "impact neutrality" (McGillivray 2012) has been embraced as one of the prime instruments to meet existing conservation targets without impeding economic development. However, although the existing rules of the EU environmental legislation, such as the EU nature directives (European Commission 1992, European Parliament and Council of the European Union 2009), the Environmental Impact Assessment Directive (European Parliament and Council of the European Union 2011), and the Environmental Liability Directive (European Parliament and Council of the European Union 2004) already allow restoration measures to be taken into account to some extent, a generic and coherent approach toward biodiversity offsetting is currently lacking at the EU level (Reese 2015) . To achieve the EU 2020 biodiversity objectives (EC 2011:12) , the European Commission pledged to develop an initiative under Target 2 of the Biodiversity Strategy "to ensure there is no net loss of ecosystems and their services (e.g., through compensation and offsetting schemes)" (EC 2011) . In this respect, the European Commission had already commissioned several preparatory studies (Tucker et al. 2013) , which were later used as a basis for an EU-wide public consultation on the topic of the EU no net loss initiative.
In recent years, the quest for leeway in the context of the existing protection rules linked to the Natura 2000 Network has placed biodiversity offsetting and compensation at the heart of the ongoing debate on the effectiveness of the EU nature directives. The EU nature directives have achieved some remarkable successes, such as stemming the demise of several threatened bird species (Donald et al. 2007 , Sanderson et al. 2016 and fostering the local recovery of large carnivore species (Chapron et al. 2014) . However, the general outlook for the EU's biodiversity remains bleak. Nature is still being eroded overall and the pressures continue. For the whole of the EU, only 16% of the protected habitats and 23% of the protected species are currently at a favorable conservation status (EEA 2015) . http://www.ecologyandsociety.org/vol21/iss4/art10/ Although the limited scope of the EU nature directives (Cliquet et al. 2009 , Verschuuren 2010 , Schoukens 2015 and the lax application and poor enforcement of the protection rules on the ground (López-Bao et al. 2015) are to be blamed for the limited progress so far, an increasing number of business people, farmers, and politicians also point to the alleged stringency of the existing protection rules. Under the critics' view, the exclusive focus on ecological considerations in the protection scheme, capable of completely prohibiting or at least severely restricting landowners from developing their property, does not provide any tangible incentives for nature conservation or restoration on a larger scale (Kistenkas 2013, Borgström and Kistenkas 2014 ).
To overcome or avoid possible deadlock scenarios for new development in the vicinity of Natura 2000 sites, some member states have implemented more integrated and flexible permit strategies (Frins and Schoukens 2014, Zijlmans and . In the Netherlands for instance, on-site habitat creation, restoration, and enhancement measures are increasingly designed into project developments (Verschuuren 2010) . Henceforth, the on-site actions ensure that the overall impact (i.e., the ecological footprint) of the purported projects would no longer compromise the preservation of the affected Natura 2000 sites. As a result of that, more leeway would be offered in the context of the decisionmaking procedures (Zijlmans and Woldendorp 2014) .
Although a more widespread incorporation of active restoration actions in project design might be important for achieving the no net loss goal, it also gives rise to additional concerns. The growing use of what could be labeled as "on-site offsets" obviously provides the permit issuing instances with a greater margin to authorize unsustainable projects, which would exacerbate the ongoing biodiversity decline. Moreover, given the unfavorable status of biodiversity in the EU and the current doubts surrounding the effectiveness of habitat creation and restoration efforts (Moreno-Mateos et al. 2012 , Curran et al. 2014 , Van Teeffelen et al. 2014 , it remains questionable whether the latter approach would not undermine the preventative approach underpinning the EU nature directives (Schoukens 2014) .
By analyzing the applicable case law, regulatory instruments, policy documents, and legal literature, we try to analyze the topic of on-site restoration actions in a development scenario within the regulatory context of the EU nature directives.
EUROPEAN UNION NATURE PROTECTION RULES AND ECONOMIC DEVELOPMENT
The basic protection rules The Habitats Directive constitutes the bedrock of EU nature conservation law and is comprised of two pillars. The first pillar requires the member states to conserve or restore the threatened and endangered habitats and species, which are listed in Annexes I and II of the Habitats Directive, by the establishment of an ecological network of protected areas. Along with the special protection areas (SPAs), selected under the Birds Directive, the special conservation areas (SACs) make up the Natura 2000 network, which at present comprises approximately 18% of the EU's land area. Article 6 of the Habitats Directive lays down the basic conservation and protection duties (Verschuuren 2010 , EC 2000 .
The procedural and substantive assessment rules contained by Article 6(3) and (4) of the Habitats Directive set out the specific procedures to be followed in respect to a plan or project that is likely to have a significant effect on Natura 2000 (EC 2001) . The said provisions are often referred to as the "appropriate assessment-test." Before a plan or project can be approved in the vicinity of a Natura 2000 site, a thorough appropriate assessment needs to be carried out (EC 2000 , ECJ 2004 ). This exclusively scientifically based analysis needs to assess whether the plan or project does not fundamentally compromise the conservation objectives of the affected Natura 2000 site (ECJ 2005) . The competent national authorities can only authorize plans or projects whenever conclusive evidence is produced that they will not adversely affect the integrity of the Natura 2000 site. According to the case law of the European Court of Justice (ECJ), this is the case in which no scientific doubt remains as to the absence of such affects, which strongly hints at a strict application of the precautionary principle (Frins and Schoukens 2014) .
To determine whether a plan or project can give rise to significant effects, the impact on the site-specific conservation objectives will be determinative. Hence, less leeway for new developments will be available for Natura 2000 sites that are currently at an unfavorable conservation status and therefore require stricter scrutiny. As a matter of principle, unsustainable development projects will have to be rejected if they do not pass this significance test (EC 2000 , ECJ 2004 , Scott 2012 , ECJ 2013 . Under Article 6(4) development can still go ahead, provided that there is no alternative solution, that it is necessary for imperative reasons of overriding public interest, and all compensatory measures necessary to ensure the overall coherence of the Natura 2000 network are taken (EC 2007 , McGillivray 2012 . These compensatory measures are tagged as offsets in most publications that compile and compare regulations aimed at achieving no net loss (e.g., ten Kate and Crowe 2014).
The second pillar of the Habitats Directive, which is contained in Articles 12 and 16, lays down a strict protection regime for threatened species included in Annex IV. This protection scheme also has to be applied outside areas with a protected status under EU or national law (EC 2007) . Article 16(1) of the Habitats Directive grants some margin to bypass the strict protection whenever the development observes a set of strict derogation conditions (Schoukens and Bastmeijer 2015) . Although the application of the strict protection rules might also interfere with economic development, even outside the context of protected areas, this second pillar is not addressed in detail in the subsequent analysis. Still, given the major similarities between both pillars, it can be entertained that the subsequent findings are also applicable in the context of the strict rules on species protection.
Toward a real or imaginary deadlock?
Before proceeding with the detailed analysis of the current case law developments with respect to the EU nature directives, it is important to examine the application of the above-mentioned protection scheme on the ground. Although the EU nature directives are sometimes chastised for their excessive rigidity toward development, it is to be underlined that, in reality, only a few plans and projects have been cancelled on the basis of arguments explicitly linked to the EU nature directives (Morris 2011, Zijlmans and . In spite of its relatively http://www.ecologyandsociety.org/vol21/iss4/art10/ old age, the application and enforcement of the EU nature directives still leaves a lot to be desired. All in all, a limited number of plans and projects are subject to an appropriate assessment. An even smaller number of these assessments eventually lead to the application being refused. For example, in the UK, most major port developments have passed the tests of the Habitats Directive (Morris 2011) . For the limited number of project developments that did not proceed in a Natura 2000 context, mostly poor compliance and economic complications were to blame (DEFRA 2012) . In other member states, a similar picture emerges (Schoukens and Cliquet 2014) . In general, poor compliance with the procedural and substantive requirements set out by Articles 6(3) and 6(4) of the Habitats Directive throughout spatial decision-making procedures, limited access to court in environmental cases, and fait accompli-scenarios are still seen as major obstacles to an effective application of the Habitats Directive on the ground in many member states (Milieu Ltd. et al. 2009 ).
Moreover, even when effectively applied in the existing planning procedures, the strict assessment rules set out by the EU nature directives are often treated as mere procedural formalities, with a relatively limited impact on the outcome of the decision-making process (Wandesforde-Smith and Watts 2014). Even the European Commission herself, when issuing opinions under the derogation clause of Article 6(4) for large infrastructure projects, does not always observe the strict derogation conditions. In some cases, economic factors are still superseding a strict assessment of the purported compensatory measures (Krämer 2009 , McGillivray 2012 .
However, in the wake of recent strict rulings of the EU judges on the Habitats Directive, a shifting attitude toward the enforcement of the EU nature directives can be detected at the national level (Schoukens and Bastmeijer 2015) . Although at first, national courts proved to be quite reluctant to scrutinize planning decisions in the light of the procedural and substantive requirements set forth by the EU nature directives, recent case law developments showcase a greater willingness to apply a rigid standard of review in this respect (Zijlmans and Woldendorp 2014) . Judges are now prepared to stop projects whenever an inadequate assessment has been carried out or an incorrect application of the rules on strict species protection has taken place (Verschuuren 2010, Schoukens and Cliquet 2014) .
Throughout the past decades, extension of port areas (Morris 2011) , the creation of new industrial estates, or the construction of major infrastructure works, including renewable energy projects (Jackson 2011, Frins and Schoukens 2014) , increasingly collided with the conservation of Natura 2000 sites and the strict protection rules for endangered species, such as wild hamsters and natterjack toads (Verschuuren 2003) . As a result of that, in some member states the EU protection rules are increasingly tagged as a burdensome obstacle course for project development (Jones QC 2012, Wandesforde-Smith and Watts 2014) .
Although the application of Article 6(4) creates additional flexibility for project developments facing a negative ecological assessment, the derogation clause is not deemed a workable option for many private-based developments. According to the recent jurisprudence of the ECJ, private activities, such as cattle farming or the extension of a local undertaking are generally not eligible as "imperative reasons of overriding public interest" (ECJ 2012) . Hence the clause cannot be used as a generic means to reconcile unfettered private development with conservation objectives.
However, also for large infrastructure projects, such as port extension works, the derogation clause is used only limitedly, because of the restrictive conditions to be met and the additional costs and delays associated thereto (Verschuuren 2010, Zijlmans and . This probably helps to explain the rather modest application of the derogation clause so far. According to the figures of the European Commission, in the years [2004] [2005] [2006] only 42 cases were reported from the 25 member states, with a majority of these taking place in Portugal and Germany (EC 2008 , Krämer 2015 .
THE RISE OF RESTORATION ACTIONS AS MITIGATION UNDER THE EUROPEAN UNION NATURE DIRECTIVES

Mitigation and compensation under the European Union nature directives
Faced with the incremental scrutiny at the planning and permit levels, mitigation and compensatory measures have become exceedingly popular tools for facilitating economic development in the vicinity of EU protected sites (Verschuuren 2010, Zijlmans and . However, although Articles 6(3) and (4) of the Habitats Directive must be seen as a translation of the mitigation hierarchy, the EU nature directives do not contain an explicit reference to mitigation measures and only succinctly mention the term "compensatory measure" (McGillivray 2011). Nor do they explicitly lay down clear-cut rules in relation to biodiversity offsetting. It thus remains uncertain to what extent and under what specific conditions the EU nature directives offer sufficient discretion to the national or regional permit issuing instances for allowing a more flexible approach to mitigation within the context of the strict assessment procedures.
In particular, it was unsettled as to what extent restoration activities, aimed at restoration of degraded habitat or the creation of new habitats in the project area itself or its immediate vicinity, could be taken into consideration as generic mitigation in the context of an ecological assessment for a development project or, alternatively, to be treated as a genuine compensation effort when applying the strict derogation clause. The European Commission has laid down some general guidelines in this regard in its nonlegally binding guidance documents on Article 6 of the Habitats Directive (EC 2000 (EC , 2001 (EC , 2007 (EC /2012 . The European Commission noted, for instance, that mitigation measures "are aimed at minimizing or even cancelling the negative impact of a plan or project, during or after its completion" (EC 2000:38) . It added that "mitigation measures are an integral part of the specifications of a plan or project," whereas compensatory measures, which can only be considered under Article 6(4), are independent of the project and aim to offset the negative effects of the plan or project so that the overall coherence of the Natura 2000 network is maintained (EC 2007 (EC /2012 . These compensatory measures are often labeled offsets in the available scientific literature, whereas on-site rehabilitation or restoration actions are deemed to precede the last stage of the so-called mitigation hierarchy (e.g., ten Kate and Crowe 2014). http://www.ecologyandsociety.org/vol21/iss4/art10/ In other words, although mitigation measures are always on-site and functionally linked to the affected site, compensation, at least within the context of the EU nature directives, aims to generate additional environmental gains on other locations, but not necessarily in a different Natura 2000 site. However, it remained unclear to what extent on-site restoration efforts, that offset damage in the immediate vicinity of the affected nature, could still be integrated in project designs as mitigation.
In the framework of the recent BBOP standards of biodiversity offsets, such on site-restoration actions would not be considered as offsets, because they could be counted as measures aimed at reducing the project's residual impact, prior to the actual offsetting (BBOP 2012). However, within the context of the more flexible permitting strategies under the EU nature directives, no additional offsets are to be considered by the developer because the project is expected to not adversely affect the protected habitats with its on-site restoration actions. To make matters even more complicated, the European Commission stated in its 2007 Guidance on Strict Species Protection that mitigation measures could involve among others, "enlarging the site or creating new habitats in, or in direct functional relation to, a breeding site or resting place, as a counterweight to the potential loss of parts or functions of the site" (EC 2007:47) . Hence a broader understanding of mitigation, also including on-site restoration measures, which do not necessarily avoid or prevent the environmental damage to materialize in the first place, did not seem completely off course within the context of the EU nature directives.
Restoration measures as mitigation to better reconcile economic developments with biodiversity protection
The quest for a more progressive understanding of mitigation under the umbrella of EU nature conservation law is understandable, at least when approached from a developer's point of view. Traditional avoidance measures, such as the relocation of a road trajectory, often do not suffice to reconcile development with the EU nature protection rules (Zijlmans and Woldendorp 2014) . To facilitate development prone to interfere with EU protected sites and/or species, novel mitigation strategies are being relied upon in member states, such as in the Dutch spatial planning practices. Fearful of the administrative hurdles and delays associated with the application of the derogation clause, project developers and authorities were found increasingly ready to proactively integrate economic, social, and nature conservation objectives in one project to obtain more leverage at the permit level. Under this approach, habitat creation and restoration measures are integrated into the project designs for economic development. Such restoration measures generally include intentional activities that accelerate the recovery of degraded, damaged, or destroyed ecosystems, such as wetlands or pastures Harris 2001, Allison 2004) . In some instances, habitat creation measures are also envisaged, on sites devoid of any vegetation or natural assets. Under this view, on-site habitat restoration and/or creation measures that are within the project's footprint would still be eligible as mitigation. Any restorative actions beyond the direct scope of the project would be regarded as compensation. Accordingly, it is assumed when granting permits for potentially harmful activities, that due regard should also be given to the positive effects that are expected to be generated by these on-site restoration actions and thus more leeway becomes available (Zijlmans and Woldendorp 2014) . It is often submitted that, on a net base, the project would not adversely affect the protected nature. The negative effects are to be outbalanced by the oftenambitious restoration programs tied to the purported project developments. A useful side effect thereof is that, when taking into account ambitious restoration programs tied to project developments, less importance is to be given to the current unfavorable conservation status of a site, which often constitutes an important impediment for flexible permitting strategies.
The above-presented approaches have in common that they are built on the premise that some development is inevitable and that restoration actions can lead to real conservation outcomes at the landscape scale. The goal of the on-site actions can be seen as minimizing or counterbalancing residual impacts so as to consider them insignificant, and therefore not have to consider genuine offsets through Articles 6(4) and/or 16(1) of the Habitats Directive. Rather than sticking to the strict preventative rationale of the law, which would lead to more permit refusals for harmful developments, a more generous approach to mitigation would lead to win-win scenarios on the ground, both for biodiversity conservation and the business sector. Ideally, it would lead to fewer restrictions on economic activities, a reduced time to permit, and wider societal acceptance of economic development given the robust restoration programs linked thereto. Likewise, it is argued that the innovative approach might provide the much needed private sector boost to cash-strapped conservation finance. By granting developers more room to rely on the positive effects tied to restoration actions under the EU nature directives, the benefits of the socioeconomic developments can partly be used to finance conservation and restoration measures (Verschuuren 2010) . Project developers are no longer obliged to take their permit application through the restrictive derogation procedures to see their project authorized under the Habitats Directive.
One of the most notable applications of this more progressive approach to mitigation took place in the context of the development of the Markermeer-IJmeer shallow-lake ecosystem in the Netherlands, a project that combines housing, recreation, water surplus storage, and nature conservation. The project entailed the construction of some 60,000 houses on islands, which would encroach upon several mussel beds serving as a foraging site for different protected bird species of a neighboring Natura 2000 site. However, to offset this damage, the project design had incorporated the creation of 132 hectares of new mussel beds, aimed at guaranteeing the conservation of the affected birds. As a result, the development, notwithstanding the fact that it would entail the outright destruction of breeding grounds, was granted a planning permit under Article 6(3) of the Habitats Directive (Zijlmans and Woldendorp 2014) . Interestingly, the EC seemed to concur with the latter mitigation strategies, as long as it was provided that the project, as a whole, be subjected to a full-fledged appropriate assessment (Verschuuren 2010) . A similar trend took hold within the Dutch permitting policies for projects interfering with strictly protected species, in which the creation of new nests and roosting grounds was used to avert the application of the strict derogation clauses for project developments that would lead to the destruction of nests or breeding sites of protected species (Fieten and Drahmann 2010).
Ecology and Society 21(4): 10 http://www.ecologyandsociety.org/vol21/iss4/art10/ The more generous approach to mitigation in the context of an appropriate assessment has also grown increasingly popular among project developers in countries such as the UK. Reference can be made to a permit application for a major port development at Dibden (UK) in 2004. To avoid application of the derogation clause contained by Article 6(4), the project proposal included robust habitat creation measures outside the affected sites (McGillivray 2011). On-site or project-linked restoration actions are also increasingly popular as a mitigation tool in Belgium (Flemish region). For instance, in 2011, the Flemish government issued a planning permit for the construction of a road bypass in the province of Limburg (Noordzuidverbinding), which would cut through a Natura 2000 site. Because the creation of a nature corridor zone, aimed at offsetting the encroachment of the nearby Natura 2000 sites, had been included in the project design, the project was eventually authorized without the need to apply the derogation clause of Article 6(4) of the Habitats Directive (Schoukens and Cliquet 2014) . The Flemish government also authorized a 1000 hectares extension of the Port of Antwerp in 2012 by taking into consideration the positive effects of a massive nature development plan linked to the harbor extension, aimed at the restoration of the to-be-affected Natura 2000 sites (Schoukens and Woldendorp 2014) . Also, the partial destruction of a Natura 2000 site caused by port extension works was deemed acceptable in light of the site's natural integrity because of the creation of new robust nature in its immediate vicinity.
THE BRIELS RULING OF THE EUROPEAN COURT OF JUSTICE AS A DECISIVE TURNING POINT?
Conflicting views at the national level
In the absence of any conclusive regulatory definitions of "mitigation" and "compensation" under EU nature conservation law, it was no surprise to note a persistent conflation of the terms at the permit level (McGillivray 2011) . The lack of a clear delimitation between mitigation and compensation is certainly not unique to the EU. In the United States, where mitigation and offsetting schemes have been present for decades, the term was misused to refer to activities designed to compensate for unavoidable environmental damage (ten Kate et al. 2004 , Verschuuren 2003 , 2010 . Even the International Primer on Ecological Restoration of the Society of Ecological Restoration defines mitigation as "an action that is intended to compensate environmental damage" (SER 2004:12) . That said, restoration actions used under the assessment stage of Article 6(3) and those based in the context of the derogation clause of Article 6(4), are to be distinguished as a matter of law. As alluded to, the former merely include on-site restoration measures or actions, whereas the latter can also encompass off-site measures (EC 2000 (EC , 2007 (EC /2012 . Still, on the ground these restoration measures are almost identical, whatever the motive (Verschuuren 2010 , Morris 2011 , which partly helps to explain why many business people advocated courts and judges to legalize the use of on-site restoration actions as a generic mitigation tool under the EU nature directives.
The Dutch administrative courts were among the first to pronounce themselves on the compatibility of the novel restorative strategies with the EU nature conservation law. In the above-portrayed case, the Dutch administrative court qualified the creation of new mussel beds as mitigation that could be taken into account in the assessment for the construction of the housing zone in the IJmeer given its functional linkage with the development (DCoS 2010). Likewise, the Dutch judges were also ready to qualify the creation of 22 hectares of foraging and resting area as a mitigation measure in the context of an assessment under Article 6(3) of the Habitats Directive (DCoS 2012a). In yet another landmark-ruling concerning the extension of the Port of Eemshaven, the Dutch administrative court held that the envisaged restoration measures, which included the removal of nitrogen by stripping off the upper layer of the soil, would render the nitrogen-sensitive habitats in the site more resilient and thus capable of absorbing the additional nitrogen deposition without any risk for further deterioration (DCoS 2014a).
In other instances, the more liberal reading of the EU nature directives was met with greater reluctance. In the context of the strict protection rules for Annex IV-species, for instance, the Dutch judges opted for a stricter stance and steadfastly rejected the use of restoration and rehabilitation actions as a means to bypass the need to apply for a derogation for harmful projects under Article 16(1) of the Habitats Directive (DCoS 2012b). A similar stringency could be detected in other member states. For instance, the Secretary of State of the UK refused permission for the port development at Dibden Bay because the habitat creation measures had been wrongly mischaracterized as mitigation by the port developer in the permit application (McGillivray 2011). However, given that in the Dibden Bay case, no functional link was present between the restoration measures and the project site, this outcome is not surprising as such. In turn, the Belgian administrative court held that the creation of the corridor zone in the context of the above-presented road bypass project should be labeled as a compensatory measure, which can only be taken into account whenever application had been made of the derogation clause of Article 6(4) of the Habitats Directive (BCoS 2013a). Also, eventually, the integral planning scheme for the extension of the Port of Antwerp was rejected by the Belgian judges because it was deemed incompatible with the strict precautionary approach set out by the EU nature directives and still envisaged the destruction of large tracts of protected habitats (BCoS 2013b (BCoS , 2015 .
The Briels ruling of the European Court of Justice (ECJ)
The question thus remained whether the ECJ, which has the ultimate power to provide authoritative interpretations of EU law, would confirm the legality of the innovative mitigation strategies in cases of habitat destruction by economic development. In the Briels case, the Dutch Council of State decided to question the ECJ about the leverage left for permit issuing instances to use restoration actions in the context of project developments.
This case revolved around the planning permission to the extension of the A2 motorway and the use of habitat creation measures as a counterbalance for the damage that would be inflicted upon the nitrogen-sensitive Molinia meadows, listed as protected habitat in Annex I to the Habitats Directive (Zijlmans and Woldendorp 2014) . In particular, the ECJ was asked to indicate to what extent measures with a view to ensuring the creation of new meadows elsewhere in the same Natura 2000 site, to replace or augment the habitats affected by the increase of nitrogen deposition, could qualify as mitigation and thus be taken into account in the assessment for the purported project. http://www.ecologyandsociety.org/vol21/iss4/art10/ The ECJ decided to dismiss the more liberal approach to mitigation in its ruling of 15 May 2014 (ECJ 2014). It grounded its reasoning on three premises. First, although accepting that measures, which form part of a plan or project and which effectively minimize its impacts may be taken into account under Article 6(3), the ECJ refused to qualify the creation of new meadows as mitigation measures because they do not lead to an adequate reduction of the said pollution. Instead it reasoned that such measures basically seek to counterbalance the unavoidable negative impacts that go along with the project and therefore should be tagged as compensatory measures within the meaning of Article 6(4). Second, with reference to the precautionary principle, the ECJ noted that any positive effect of a future creation of a new habitat that is aimed at compensating for the loss of area and quality of that same habitat type on a protected site, even if the new area will be bigger and of higher quality, is highly difficult to forecast with a degree of certainty and, in any event, will be visible only several years into the future. Third, the ECJ underlined that the restoration and enhancement measures, if inextricably linked to the road development project, could still be taken into account as compensation in the context of the derogation clause contained in Article 6(4). The fact that the measures envisaged are to be implemented in the same Natura 2000 site has no bearing on them being principally eligible as a compensatory measure.
Wider relevance
The Briels ruling is considered to be a landmark decision in the field of EU environmental law, especially given its major impact on national spatial planning practices throughout the EU. It represents the first legal decision in which the EU judges have made the effort to clarify the limits to be observed when using restoration actions within the context of the EU nature directives. By refuting the more flexible Dutch stance on mitigation, they reasserted the importance of the precautionary principle when issuing permits for harmful project development that might impact nearby Natura 2000 sites. As a matter of principle, the creation or restoration of habitats, even when located in the same Natura 2000 site and functionally linked to the project development, cannot serve as mitigation for the impairment of protected patches of protected habitats of the same type.
Although one might question whether the said restoration measures in the Briels case were really on-site, they were located in the same Natura 2000 site but apparently not in the immediate vicinity of the project site, the implications of the Briels' ruling appear rather straightforward: habitat restoration or creation actions can no longer be presented as mitigation whenever they do not reduce or avoid the expected environmental damage in the first place. Generally speaking, habitat restoration actions, even when they are located in the same Natura 2000 site or at the project site, can therefore no longer be used as a generic means to bypass the strict substantive and procedural rules contained by the EU nature directives in a context of outright habitat destruction or degradation.
Subsequently, this view has also been confirmed by more recent case law at the national level, in which restoration efforts can no longer be relied upon outside the context of the derogation clauses (DCoS 2015). However, permit issuing instances still enjoy some leeway to take into consideration restoration actions in the context of harmful project development. Pursuant to the ECJ's ruling, on-site restoration measures can obviously still serve as compensation when application is made of the derogation clause contained by Article 6(4). A similar view had already been upheld by the European Commission in its guidance documents (EC 2007 (EC /2012 ) and could be detected in earlier national practices in this respect (Schoukens and Cliquet 2014) .
CRITICAL REVIEW OF THE RECENT LEGAL DEVELOPMENTS
In the light of the ongoing debate on the effectiveness of the EU nature directives, which recently has taken a new turn with its inclusion in the so-called Regulatory Fitness and Performance Programme (REFIT) by the European Commission (EC 2013), the outcome of the Briels ruling is not without importance. Taking into account the growing opposition to the allegedly overly stringent EU nature directives, there exists a clear risk that the Briels ruling might backfire on the EU's future biodiversity policy options.
The ruling could be used by the opponents of the EU nature directives as yet another poignant illustration of the alleged regulatory threat the protection rules pose on economic development within the context of Natura 2000. By radically excluding the use of restoration actions within the context of the habitats assessment under Article 6(3) in a context of habitat impairment, the EU judges apparently leave little room for additional flexibility.
Whereas biodiversity offsets and restoration actions are often presented as an instrument to help relieve tension between economic growth and conservation, the ECJ's ruling seems to limit the chances for the emergence of a more reconciliatory approach in the context of protected habitats and species. Critics could submit that the ECJ's approach might in practice significantly reduce the room for environmental gains. In spite of environmental objections, many harmful developments are deemed inevitable and thus will still be authorized by national authorities throughout the coming decades. Accordingly, the ECJ's strict stance could backfire for the preservation of EU's biodiversity by its steadfast refusal not to be more pragmatic vis-à-vis the application of the EU protection rules in the context of spatial and economic development in a Natura 2000 context.
To be more precise, the ECJ's ruling might lead to less funding for on-site restoration measures in the context of economic developments. Also, the applied rationale would probably not create more incentives for off-site restoration (offsets). In this respect, it needs to be reiterated that the restrictive derogation clauses, such as Article 6(4) of the Habitats Directive, are only accessible for projects of overriding public interest for which no less harmful alternatives exist and thus do not present a viable alternative for many projects. It is therefore very likely that the ECJ's ruling might effectively lead to more permit refusals, which would as such keep additional environmental damage from arising in the first place.
That being said, the ECJ could still be accused of having created an additional barrier to the inclusion of more robust restoration measures within project developments. The eventual outcome of the Briels case before the Dutch administrative court serves as a powerful warning in this regard. In the wake of the EU-ruling, a Ecology and Society 21(4): 10 http://www.ecologyandsociety.org/vol21/iss4/art10/ new assessment had been drafted for the projected road development works, which concluded that, contrary to earlier reports, the blue marshes were still at a favorable conservation status and thus no further extension of the protected habitats was deemed necessary (DCoS 2014b). Ironically, the more rigid approach to mitigation might eventually lead to more flawed ecological assessments, which increasingly downplay the impact of the project on protected biodiversity. Although there are no indications that the conclusions of the second assessment are incorrect, it is not excluded that the recent jurisprudence at the EU level can, rather perversely, lead to a sharp rise in the number of scientifically unsound ecological assessments under Article 6 (3). Indeed, project developers could be more inclined to bias the findings of the ecological assessments. For, whenever the assessment indicates that no adverse negative effects are to be expected, there will be no longer any need to implement restoration actions to avoid the application of the bothersome derogation procedure.
However, only a limited number of projects have been rejected on the basis of conservation-related arguments so far. Along those lines, it could be submitted that the focus on the limited effectiveness of the EU nature directives is misleading in itself, because it blames the EU nature directives for factors well beyond its control (poor compliance, the increasing human footprint, fragmentation, and climate change) and ignores the fact that there is a certain logic in accepting that unsustainable development projects can only be authorized whenever application is made of a restrictive derogation clause. It is therefore important to assess how the decision stands relative to some of the key challenges for achieving no net loss for the EU's most threatened species and habitats (Quétier et al. 2014, ten Kate and Pilgrim 2014) .
Mitigation hierarchy: restoration actions as a last resort option?
A first criterion to assess the viability of the ECJ's approach is the mitigation hierarchy, which proposes a sequence of avoiding, reducing, and offsetting or repairing impacts on the environment (ten Kate and Pilgrim 2014). Currently, it is widely accepted that restoration measures have to be applied within the context of the mitigation hierarchy. Although the ECJ did not explicitly refer to the mitigation hierarchy in its 2014 ruling, the ECJ clearly uses the mitigation hierarchy as an implicit reference criterion in its qualification of the habitat creation measures at stake in the Briels case.
The EU judges drew a clear distinction between mitigation measures, which aim to avoid or reduce the negative effects of a project, on the one hand, and compensation measures, which serve to counterbalance the residual negative effects of a project, on the other hand. Because the habitat creation measures at stake, even when located in the same Natura 2000 site, were neither aimed at avoiding nor reducing the significant negative effects linked to the development, they could not be qualified as avoidance nor mitigation measures under Article 6(3). The ECJ's stance appears reasonable and justified when approached from the perspective of the mitigation hierarchy. The ECJ's reasoning explicitly reflects the commonly accepted view that biodiversity offsets can only be used as a last resort, once prior steps in the mitigation hierarchy have maximized reduction of residual impact (Bull et al. 2013 . Even if one distinguishes on-site restoration actions from actual offsets (e.g., ten Kate and Crowe 2014), which are mostly located outside the impact area, it is still unconvincing to qualify restoration actions as mitigation under Article 6(3) of the Habitats Directive. The reluctance of the ECJ vis-à-vis novel mitigation strategies under the generic decision-making procedures laid down by the Habitats Directive appears justified. The risk that such a flexible mitigation strategy would undercut the crucial prior steps in the mitigation hierarchy should not be underestimated (Clare et al. 2011) .
A more liberal understanding of the mitigation requirements under the EU nature directives entails the risk that less importance will be given to the first important step in the mitigation hierarchy, avoidance. The increasing reliance on restoration measures in earlier stages of the decision-making process could create the impression that such actions amount to a "licence to trash" (Reid 2011 , ten Kate and Pilgrim 2014 , Lapeyre et al. 2015 , whereas the destruction of the EU's most valuable and threatened habitats should, as a matter of principle, be avoided from the very outset (van Teeffelen et al. 2014) . It should only be allowed whenever the public interests related to the infrastructure project clearly outweigh the ecological importance of the preservation of the Natura 2000 site. This would effectively be ensured by applying the derogation clauses that are currently present in EU nature conservation law. Taking stock of the poor track record of many member states in relation to the application of the existing EU nature protection rules in the context of developments (Krämer 2015) , legalizing more progressive mitigation strategies under the EU nature directives might thus eventually exacerbate the plight of the EU's most valuable natural sites. At the same time the ECJ also made it clear that its interpretation should not necessarily lead to a deadlock on the ground given the possibility to use the derogation clause for largescale infrastructure projects. This is not without importance. For, in contrast to the widely established view among member states that the derogation clauses contained by the Habitats Directive pose an insuperable obstacle for authorization, recent research revealed that, both at the national and EU-level, cases in which an application of the derogation clause is explicitly rejected, remain very rare (Clutten and Tafur 2012) .
In fact, it is to be recalled that the existing derogation clause from Article 6(4) had been explicitly included in the EU nature directives to provide the member states with additional leverage in the context of project developments prone to adversely affect EU protected nature. Schoukens and Cliquet 2014) . In addition, the European Commission, when asked to deliver an opinion on the acceptability of a request for the application of the derogation clause contained by Article 6(4), has only in one instance delivered a negative opinion (Sharpston 2013 ).
Arguably, not all of these derogation cases can be presented as faultless examples of sustainable development that are meeting the substantive requirements of the EU nature directives (McGillivray 2012) . Although some of these projects included impressive robust restoration efforts on paper, sometimes encompassing more than 1000 hectares, others lacked operational offsets at the time of approval (Verschuuren 2010 ).
We do not advocate for a more lenient approach to the derogation clauses that are currently present within the EU nature directives. Their application should remain confined to cases in which other societal interests would still warrant the realization of the development project. However, the above-presented findings add nuance to the debate by poignantly illustrating that the mere perception of the derogation clauses as an insurmountable hurdle is not correct.
Addressing failures: ensuring the effectiveness of restoration actions?
The ECJ's reliance on the precautionary principle also appears sound in the light of the available scientific research on the effectiveness of habitat creation and/or restoration measures so far. Whereas the science for designing and implementing ecological restoration, rehabilitation, or conservation actions is still relatively young (Suding 2011 , recent studies on the practical effects of restoration measures consistently point to the relative ineffectiveness of restoration efforts in the context of biodiversity offsetting schemes (MorenoMateos et al. 2012 (MorenoMateos et al. , 2015 , especially in relation to measures aimed at the recreation of habitats (Kozich and Halvorsen 2012) .
For now, it is commonly understood that restoration efforts, when applied in the context of planning permit schemes, tend to have delayed and have led to very uncertain results, even for easy to restore habitats, such as wetlands and grasslands (Woodstock et al. 2010) . All too often, current offset practices fail to take into account the uncertainty in restoration and its considerable time lags and therefore seldom reach ecological equivalence (Moilanen et al. 2009 , Quétier and Lavorel 2011 , Curran et al. 2014 . Without explicitly referring to scientific studies pointing to the limited effectiveness of ecological restoration, the ECJ's reasoning clearly echoes the studies' findings.
By principally excluding the use of restoration actions within the context of the general assessment obligation laid down by Article 6(3), even when they are functionally linked to the purported project, the ECJ effectively implements the recommendations of many of the recent studies in this regard. Seeing that ecological research has consistently demonstrated that there are no quick fixes for threatened nature, especially not for old growth habitats, it appears more than reasonable to limit the leeway left for planning authorities under Article 6(3). One should bear in mind that the Natura 2000 network includes the EU's most threatened habitats. Therefore, opening the door for an unlimited use of offsets might not be the most desirable option to choose in the light of the current predicament of the EU's biodiversity . Obviously, one could contend that the criticism pertaining to the limited effectiveness of restoration actions would be equally relevant for restoration actions that are implemented under the derogation clause of Article 6(4) of the Habitats Directive. In itself, the distinct legal qualification given to habitat creation or restoration measures has little bearing on their effectiveness on the ground. However, equating the derogation clause to the generic protection rules would undermine the preventative approach. As alluded to above, Article 6(4) is to be approached as a restrictive derogation clause, which can only be rendered applicable whenever the invoked social or economic interests clearly outweigh the importance tied to the preservation of the EU's protected habitats or species. Hence, it guarantees that offsetting or restoring never turns into a generic practice. In many instances, it is still better to prevent damage to valuable nature than issue permits allowing for further destruction.
Also, it still appears acceptable to incorporate restoration measures as mitigation in an assessment whenever it can be demonstrated that the measures will lead to more resilient habitats, capable of withstanding the future impairments linked to the purported development. Ostensibly, the likelihood of success will be determinative here. This route will probably not be a viable pathway for developments that imply an outright destruction of protected habitats.
However, in the specific context of projects entailing additional nitrogen deposits, such a strategy, whenever proactively implemented in the planning process, can create additional leverage. In that regard, it is important to note that restoring degraded ecosystems is expected to be more likely to succeed, and more rapidly, than recreating habitats (Moreno-Matteos et al. 2012 . Still, given the persisting doubts on the adequacy of habitat restoration measures to reduce atmospheric nitrogen deposition on terrestrial habitats (Stevens et al. 2013) , demonstrating the effectiveness of the said measures will evidently remain crucial to align this approach with the substantive requirements of Articles 6(3) and (4) (Frins and Schoukens 2014) .
Additionality: mitigation and compensation actions that go beyond the existing obligations?
In general, demonstrating the additionality of mitigation, restoration, or offsetting measures will be crucial to achieve a no net loss (Maron et al. 2013) . Only biodiversity benefits that are additional to a baseline scenario or the existing commitments count as valid restoration or offset (Marron et al. 2015) . Thus, by having put clear boundaries to the use of restoration actions within the context of Article 6(3), the ECJ can also be credited for having indirectly ensured the additionality of these measures in the context of EU nature conservation law.
In this respect, it is useful to underline that the Habitats Directive already contains the duty for the member states to consider habitat creation and/or restoration measures for degraded Natura 2000 sites (Article 6(1) Habitats Directive, EC 2014). Therefore, it remains crucial to establish a clear-cut baseline scenario against which the additionality of the mitigation and/or compensation measures can be measured (Maron et al. 2015) . To avoid a net loss, it needs to be ensured that restoration actions that are used in the context of project designs go beyond the existing legal obligations (Gibbons et al. 2009 ).
In the Briels case, serious doubts had arisen in relation to the additionality of the habitat creation measures. According to the opponents of the motorway extension project, the creation of new areas of Molinia meadow had to be framed in the context of an existing conservation program (LIFE+). Advocate General Sharpston explicitly outlawed the possibility that management measures, which are required under Article 6(1), could serve at the same time as mitigating elements in part of the project (Sharpston 2014) . In doing so, she aligned herself with the viewpoint of the European Commission, which had already http://www.ecologyandsociety.org/vol21/iss4/art10/ underscored that restoration measures that are required for the normal implementation of the Habitats or Birds Directive cannot be considered compensatory for a damaging project (EC 2007 (EC /2012 .
In its final ruling, however, the ECJ did not explicitly touch upon the additionality requirements. However, by setting out stringent conditions for the use of restoration actions under the EU nature directives, the EU judges warranted that existing restoration commitments are not to be "double booked" under Article 6(1) and under Articles 6(3) and (4) of the Habitats Directive.
When not backed up by more robust restoration efforts that go beyond the specific context of offsetting specific harmful interventions, it remains doubtful whether the EU's ambitious biodiversity targets will ever be met (Schoukens 2015) . If member states are not poised to invest in large-scale autonomous restoration programs for degraded Natura 2000 sites in the coming years, the ongoing biodiversity crisis will probably not be reversed any time soon. Indeed, the most formidable obstacle for granting permits in a Natura 2000 context is often not, as such, the alleged strict protection rules but rather the fact that so many protected habitats and species are at an unfavorable conservation status throughout the EU (EEA 2015) . In such context, every additional impact might be deemed significant under the existing protection rules, especially whenever taking into consideration cumulative effects, as is required under Article 6(3) of the Habitats Directive.
In other words, the more effective efforts that are put in the recovery of degraded Natura 2000 sites, the more margins there will be for planning authorities when issuing permits for new project developments under the EU nature directives. Along those lines, the ECJ's strict stance on the habitats assessment should be welcomed for having ensured that member states will eventually have to take their autonomous restoration duties more seriously and be obliged to ensure that development-led restoration actions go beyond what is required on the basis of existing nature conservation policies (Frins and Schoukens 2014) .
CONCLUSIONS AND OUTLOOK
The EU nature directives have recently been facing serious opposition from business people but also, increasingly, from some member states that struggle with the exclusive focus on conservation objectives when issuing permits for harmful project developments. Although there is no concrete evidence that the Habitats Directive poses an insurmountable constraint to sustainable development, an increasing number of business people and politicians is of the opinion that the protection rules are too rigid and lead to disproportionate costs for the economy.
Against this deregulatory backdrop, the strict preventative rationale used by the ECJ in its Briels decision, could turn out to be an argument against the EU nature directives in their current form.
It has now has become clear from the Briels ruling that restoration actions cannot be used as mitigation in the context of the EU nature directives, unless it can be demonstrated that they directly mitigate or reduce the effects linked to the development on the targeted patches of habitats. Consequently, especially in member states where the national courts now insist on a strict application of the precautionary principle and most habitats and species find themselves already at an unfavorable conservation status, there is less room for leverage at the permit level (Frins and Schoukens 2014, Schoukens and Bastmeijer 2015) . Still, in reality, there often is no real deadlock on the ground because most development projects still go ahead.
Our analysis has demonstrated that there are three main reasons why the ECJ's rather cautious approach to mitigation and restoration strategies under the EU nature directives is the correct one. First, in the light of the recently published studies on the limited effectiveness of ecological restoration efforts so far, the ECJ had every reason to reassert the preventative foundations upon which the habitats assessment obligation is grounded. Given the limited material scope of the EU nature directives, which only include the EU's most endangered habitats and species, opening up the protection rules to more generous forms of restoration or even offsetting would, in our view, not be the right answer in times of ever-continuing biodiversity decline. A reinforcement of the preventative approach, which assumes that some impact to biodiversity are nonoffsetable, given the unacceptable societal and ecological consequences they might entail, appears to be a better policy option to achieve the no net loss target. The Briels ruling of the ECJ could be tagged as a unmistakable hint toward the member states that, rather than weakening the existing protection rules for the most vulnerable habitats and species, the focus should be redirected toward the protection of the wider landscape and biodiversity in general, which are still often left unaddressed by the existing nature conservation laws (van Teeffelen et al. 2014 , Schoukens 2015 .
Second, as to the alleged inflexibility of the interpretation that has been given by the ECJ to the habitats assessment rules, the words of Sagoff in relation to the US Endangered Species Act (ESA) need to be recalled. In response to the growing criticism to the ESA he stated that: "To notice that the Endangered Species Act is not cost-beneficial is to recognize the obvious. That is the point of the Act, and of much of our environmental legislation" (Sagoff 1981 (Sagoff :1418 . The same can be said about the EU nature directives. Sufficiently strict environmental regulations remain vital in protecting nature and the wider environment. Opening the door for more flexible approaches might create more support for environmental regulations among business people and politicians. In the current context, it indeed remains unrealistic to advocate for a complete absence of economic development. Flexible permitting strategies are obviously capable of creating environmental benefits over a business-as-usual scenario (Moreno-Mateos et al. 2015) . However, when overly relied upon, more flexibility is prone to lead to more unsound development and a mere continuation of the ongoing biodiversity decline. Averting manifest unsustainable development should remain a core target of any effective nature conservation law, especially because unfettered economic growth is currently singled out as one of the root causes of biodiversity loss on our planet (Lenzen et al. 2012 , Mikkelson 2013 ). Furthermore, one should bear in mind that only because of the strict case law at the EU level, project developers are now willing to take into consideration the preventative approach underpinning the EU nature directives in the first place. Thus, the strict EU nature protection rules should be credited for urging the member states to take their generic restoration commitments more seriously instead of being portrayed as a burdensome obstacle course. The rationale of the http://www.ecologyandsociety.org/vol21/iss4/art10/ EU judges pushes the member states to establish clear baseline scenarios. It should not be forgotten that eventually, with more restored and resilient protected areas, less deadlock scenarios would unfold on the ground in the first place (Frins and Schoukens 2014) .
Third, we also have established that not all margins to maneuvre are lost at the permit level. Not only is it still possible to rely on the beneficial effects of genuine avoidance measures within the context of an assessment, but the derogation clauses can still be applied for large infrastructure projects. Even more so, it has been suggested that, in some instances, a more coordinated and proactive application of restoration in the context of project development could constitute a more promising pathway to a more sustainable project development that fits in with the requirements of EU nature conservation law. Indeed, whereas the many uncertainties related to ecological restoration are prone to further compromise the effectiveness thereof, a more generic strategy, which incorporates adaptive management techniques in an early planning stage, might overcome the regulatory challenges in this regard (Maron et al. 2012) . A strong incorporation of adaptive management at permit or planning level, backed up by strict revision clauses, can help to resolve uncertainties in achieving restoration targets for at least some project developments (Opdam et al. 2009, Frins and Schoukens 2014 ).
In conclusion, our analysis has indicated that the Briels ruling of the ECJ stands out as a prime example of sensible environmentalism in the courtroom. However, given that the EU judges have proven willing to show their commitment to safeguarding the effectiveness of the EU nature directives, it still remains to be seen whether project developers and planning authorities are willing to take up the challenge. Our main concern is that the messages arising out of the recent rulings at the EU level will be disregarded in a quest for more flexibility and deregulation. We hope that our work will urge developers, regulators, environmental NGOs, and scientists to thoroughly and openly discuss the opportunities and drawbacks associated with implementing more progressive mitigation strategies in the context of the existing EU nature directives.
